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	ABSTRACT
This study examines the status of patient autonomy and the limits of healthcare professionals’ paternalism within therapeutic contracts, as well as the potential for criminal liability arising from violations of patients’ rights under positive law. Employing normative legal research with statutory and conceptual approaches, it analyzes primary legal materials in the form of legislation and court decisions, alongside secondary legal materials comprising doctrinal writings and scholarly literature, through a qualitative and prescriptive method. The findings indicate that therapeutic contracts position patients simultaneously as legal subjects and as parties who, in factual terms, occupy a vulnerable position, thereby creating space for the dominance of healthcare professionals. Patient autonomy is normatively guaranteed through provisions on informed consent in health regulations and medical practice laws; however, this has not been accompanied by the formulation of specific criminal offenses that explicitly criminalize violations of consent to medical interventions. Paternalistic conduct by healthcare professionals is still permitted in emergency situations, provided that it aims to protect patient safety and is carried out in accordance with professional standards. The absence of clear criminal provisions results in the protection of patient autonomy relying largely on civil, ethical, and administrative mechanisms, which do not yet provide a sufficiently deterrent effect. The study recommends the establishment of explicit prohibitory norms regarding medical interventions without valid consent, applicable to all healthcare professionals, alongside a clear affirmation of informed consent as an integral component of professional standards and standard operating procedures. Furthermore, a reinterpretation of the therapeutic relationship as an obligation of best efforts grounded in equitable communication is essential to balance the need for prompt medical intervention with respect for patient autonomy, so that every clinical decision reflects the outcome of rational consent rather than mere professional dominance that may cause physical or psychological harm to patients. 
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In the study of health law, the therapeutic contract positions the patient simultaneously in two categories, namely as a sick person and as a fully fledged legal subject. In the first capacity, the patient comes to a hospital or physician because professional assistance is required from a party possessing medical competence, with the aim of recovering from an organ dysfunction or at least obtaining medical treatment in accordance with professional standards. In this position, the patient is in a state of high dependence so that their room for maneuver is very limited, while the effective authority to determine medical actions largely rests in the hands of the entrusted healthcare professionals. Physical weakness, the magnitude of the risk if the illness is left untreated, the hope of recovery, and the absence of technical knowledge in the field of medicine encourage patients to entrust the management of the entire process of treatment and care to physicians and other healthcare personnel in the hospital. This situation creates an asymmetrical relationship between patients and healthcare professionals, in which the dominance of knowledge and control over medical decisions lies with the healthcare professionals, while the patient is more frequently placed as a relatively passive recipient of interventions (Yohanes et al., 2022).
Within such a relational configuration, paternalism tends to be accepted by patients as something natural, because they require the intervention of physicians and other healthcare professionals so that their health problems can be promptly and appropriately addressed. Paternalism is understood as a pattern of relationship between patient and health provider, in which the health provider restricts the scope of discussion and the range of choices available to the patient regarding the medical interventions to be undertaken, so that the assessment of what is considered best for the patient ultimately lies within the authority of the health provider. This type of relational pattern is often regarded in practical terms as efficient, since medical decisions can be made rapidly on the basis of the physician’s professional knowledge. However, from the perspective of law and medical ethics, such a pattern has the potential to shift the position of the patient from an empowered subject to an object of medical policy, particularly when the patient’s rights to receive information, to give consent, or to refuse certain interventions are not adequately accommodated (Roihanah, 2019). It is at this point that tension arises between the need for rapid professional intervention and the requirement to recognize the autonomy of the patient as an individual with legal capacity.
When the patient is placed as a legal subject, the orientation of interests becomes different. As a legal subject, the patient bears a set of rights and obligations that cannot be separated from their status as a dignified person. Within the framework of this study, the patient’s interests as a legal subject refer to the existence of freedom held by the patient in the therapeutic contract, which encompasses the right to understand, to consent to, or to refuse medical interventions on the basis of adequate information. This element of freedom constitutes an integral part of the patient’s human dignity, so that illness cannot be invoked as a justification to remove or diminish recognition of that dignity. The principle of respect for patient autonomy, which is normatively reflected in the regulation of informed consent, requires a process of communication that is honest, comprehensive, and intelligible to the patient, so that the decisions taken do not merely become the result of the healthcare professional’s domination (Yohanes et al., 2022). Thus, the therapeutic contract should be understood as a legal relationship that embodies a rational agreement between two parties, even though one of them is in a physically or psychologically weakened condition.
Therefore, when a person undergoes treatment in a hospital or consults a physician, at least two statuses are simultaneously attached, namely the status as a patient in need of medical assistance and the status as a legal subject possessing rights and obligations protected by law (Trihastuti et al., 2020). The ensuing theoretical question concerns how to position the element of freedom when a patient is engaged in a medical transaction while at the same time being in urgent need of medical intervention to achieve recovery. The question that arises is whether it remains meaningful to speak of patient freedom when the available options are in practical terms constrained by the pressing need for assistance from physicians and health facilities. On the one hand, the demands of professionalism encourage healthcare professionals to act swiftly and decisively in the interest of patient safety; on the other hand, the principle of autonomy requires respect for the patient’s right to determine what will happen to their own body. This tension gives rise to the need to re-examine the normative foundations, practical implementation, and legitimate limits of paternalism in health services, particularly in relation to the potential infringement of patient autonomy.
On the basis of the foregoing, the background of this study arises from the need to reassess the legal relationship between patients and healthcare professionals within the therapeutic contract, by placing patient autonomy as one of the primary principles that must be safeguarded through normative regulation and law enforcement practice. First, it is important to analyze whether violations of the principle of patient autonomy may be classified as a form of offense that gives rise to criminal liability, so that a reconfiguration of the normative framework and law enforcement practice is required in order to ensure stronger protection of patients’ rights within the therapeutic contract. Second, it is necessary to examine how Indonesian positive law constructs and regulates patient autonomy in the context of the therapeutic contract and the extent to which such regulation provides clear limits on paternalistic actions by healthcare professionals, so that legal protection for patients does not remain merely declaratory, but is effectively reflected in everyday health service practices.


RESEARCH METHOD  
Methodological inquiry in legal research constitutes an essential foundation to ensure that the analysis of criminal law issues in medical cases is structured systematically and can be justified. This study focuses on criminal law aspects formulated by statutory provisions in medical cases by examining their legal construction comprehensively through normative legal research of a prescriptive nature. The approaches employed comprise a conceptual approach and a statutory approach to the formulated legal issues, whereby the statutory approach is implemented by examining various forms of relevant legislation and regulations. Through the conceptual approach, this study draws upon the views of scholars and evolving legal doctrines, so that the discussion of the issues raised rests on a robust theoretical framework that is consistent with developments in legal science.
The legal materials in this study are classified into primary legal materials and secondary legal materials. Primary legal materials include court decisions that have obtained permanent legal force, in both criminal and civil cases, insofar as they relate to the identified legal issues, namely disputes concerning the right to information and the right of self-determination of patients in medical care. Secondary legal materials consist of expert opinions and doctrines derived from literature, law journals, books, and research findings that are relevant to the research problems. All of these legal materials are processed through stages of selection and categorization based on their relevance to the issues under discussion, whether originating from primary or secondary sources, and are then analyzed critically in order to delineate patterns of argumentation, regulatory gaps, and trends in the application of law in practice. Accordingly, this study is expected to make a significant contribution to strengthening both the theoretical and practical foundations of criminal law enforcement related to the right to information and the right of self-determination of patients within the domain of medical services.

RESULT AND DISCUSSION
Principles of Legality and Criminal Liability
The elucidation of fundamental principles and doctrines of criminal law constitutes a prerequisite for constructing law enforcement that is both just and grounded in legal certainty. An understanding of criminal responsibility is pivotal, because in essence criminal responsibility concerns the imposition of punishment on perpetrators who commit prohibited acts or bring about a prohibited state (Fadlian, 2020). Within the criminal law system, the imposition of punishment on an individual is always supported by two main pillars, namely the existence of a criminal act and the fulfillment of the elements of criminal responsibility. The notion of a criminal act is founded upon the maxim nullum delictum nulla poena sine praevia lege poenali (the principle of legality), whereas the aspect of criminal responsibility rests on the maxim geen straf zonder schuld, which affirms that no one may be punished in the absence of fault. These two foundations operate together to ensure that punishment is imposed only on those who may, in law, legitimately be held accountable for their conduct.
The principle of legality occupies a central position in criminal law, because it provides the guarantee of legal certainty in the formulation and application of criminal offenses. Through the maxim nullum delictum nulla poena sine praevia lege poenali it is affirmed that no act may be punished without a prior provision in a regulation that governs it. This principle encompasses several core elements, namely: (1) no act is prohibited and threatened with punishment if it has not previously been declared as such in a statutory provision; (2) in determining the existence of a criminal act, analogy is not permitted; and (3) criminal law provisions may not be applied retroactively. With such regulation, the principle of legality functions as a bulwark against arbitrariness, so that the enforcement of criminal law proceeds within a framework of rules that are clear, measurable, and predictable.
Alongside the principle of legality, the dimension of criminal responsibility determines whether an individual may be subjected to criminal sanctions for his or her conduct. Criminal responsibility, often referred to in foreign literature as “toerekenbaarheid”, “criminal responsibility”, or “criminal liability”, focuses on the question of whether punishment can justifiably be imposed on the perpetrator for the act committed. Roeslan Saleh emphasizes that the notion of a criminal act in itself does not yet encompass responsibility; a criminal act refers to conduct that is prohibited and threatened with punishment, whereas responsibility arises only if the perpetrator of that act is at fault. The unwritten maxim “no punishment without fault” provides the normative basis for the proposition that only perpetrators who are genuinely culpable may be subjected to punishment. Thus, the criminal law system requires the existence of an internal connection between the perpetrator and the act before punishment may be properly imposed.
The assessment of criminal responsibility revolves around the perpetrator’s fault as the determining element for whether an act may be punished. A person is deemed to be at fault if, at the time of committing the offense, his or her attitude and conduct, measured by social standards, are worthy of reproach. From this perspective, punishment requires the fulfillment of two basic components, namely: (1) the existence of conduct that is contrary to law or contains an element of unlawfulness as the objective element, and (2) the presence of fault on the part of the perpetrator in the form of intent or negligence as the subjective element. Only when both elements are fulfilled can a perpetrator be regarded as criminally responsible. The balance between these objective and subjective elements is designed to ensure that punishment does not merely assess the consequences of the act, but also the mental quality of the perpetrator at the time of the conduct.
A criminal act, in turn, entails consequences not only for the imposition of sanctions but also for the understanding of the nature of crime itself. In principle, a criminal act gives rise to responsibility and the possibility of punishment. At least two schools of thought exist regarding the nature of crime. First, there is the view that regards crime as sin or a reprehensible act committed against others. Second, there is the view that understands crime as an expression of an abnormal attitude and personality of the perpetrator that impels the commission of wrongful acts. These two approaches have developed and are often considered to represent the spectrum of perspectives on crime and punishment. From this vantage point, a criminal act is understood not as an event that arises without process, but as the product of human reflection and consciousness that subsequently generates social disturbance. Consequently, the system of punishment evaluates wrongful conduct not only on the basis of its consequences, but also by reference to the motives and states of awareness underlying such conduct.
The perpetrator’s capacity for responsibility is a decisive factor in determining whether an individual is fit to be held criminally liable. Criminal responsibility cannot be understood merely as the authority of the state to impose punishment, but also encompasses the conviction that, in concrete cases, it is indeed reasonable to demand accountability for the offense committed (Lewokeda, 2018). Viewed from the inner life of the perpetrator, the capacity for responsibility is closely related to mental condition, which must be in a normal state so as to permit the control of behavior in accordance with standards recognized by society. Individuals with sound mental health are able to assess the consequences of their actions and align their conduct with the demands of applicable norms. By placing mental capacity as a key criterion, criminal law seeks to ensure that punishment is applied in a proper, proportionate, and justice-oriented manner.
Although Article 44 of the Indonesian Criminal Code (KUHP) refers to the incapacity to be responsible, it does not provide a detailed formulation of what constitutes the capacity to be responsible. Consequently, scholarly views become a crucial point of reference. Van Hammel, for example, formulates that a person may be considered capable of bearing responsibility only if at least three conditions are fulfilled, namely: (1) the ability to realize or understand the meaning of the act within the context of crime; (2) the ability to realize that the act is regarded as improper in social interaction; and (3) the ability to determine his or her will or intention with respect to the act. By taking these requirements into account, criminal law directs responsibility only toward those who possess the capacity to understand, evaluate, and control their conduct.
The capacity to be responsible subsequently plays a decisive role in determining whether an individual may be subjected to punishment. Incapacity to be responsible due to youth cannot be directly inferred from Article 44 of the Criminal Code. According to the prevailing view, incapacity to be responsible constitutes a general ground for excluding punishment that may be derived from various specific grounds, as contained in Articles 44, 48, 49, 50, and 51 of the Criminal Code. A person may be deemed incapable of bearing responsibility not only because of a defective mental development or mental disorder, but also because of young age, hypnotic influence, or other conditions that impede awareness and control of conduct (Saleh, 1983). Thus, incapacity to be responsible refers to various circumstances that limit the perpetrator’s ability to comprehend and regulate his or her behavior.
Not every unlawful act automatically warrants the imposition of punishment, because the presence of fault constitutes an additional requirement that must be satisfied. Punishment cannot be justified solely on the fact that a person has committed an act that is prohibited or contrary to law. Even where the act conforms to the statutory definition of an offense and is not justified, punishment may not yet be imposed if fault (subjective guilt) has not been established. Within this framework, the principle “no punishment without fault” (keine Strafe ohne Schuld or geen straf zonder schuld), which in Latin is formulated as nulla poena sine culpa, applies, where “culpa” is understood in a broad sense to include intent. Fault itself comprises several elements, namely: (1) the existence of capacity for responsibility on the part of the perpetrator (Schuldfähigkeit or Zurechnungsfähigkeit), which presupposes a normal mental condition; (2) the existence of an inner connection between the perpetrator and the act in the form of intent (dolus) or negligence (culpa) as manifestations of fault; and (3) the absence of grounds for excuse that eliminate fault. Punishment can only be imposed if these three elements are cumulatively fulfilled.
A perpetrator of a criminal act may be declared responsible only if the act is accompanied by fault that can be attributed to him or her. If all elements of fault are fulfilled, the perpetrator may be declared guilty and thus held criminally responsible. Nevertheless, debate among scholars regarding how to formulate and interpret the concept of fault continues. Divergent understandings of fault directly influence the limits and scope of criminal responsibility. Within the concept of a criminal offense, the aspect of criminal responsibility is attached to the perpetrator. A criminal offense refers to conduct that is prohibited and threatened with punishment, but the perpetrator need not always be subjected to the prescribed penalty, since this depends on the presence or absence of fault. The maxim “no punishment without fault” (geen straf zonder schuld; actus non facit reum nisi mens sit rea) affirms that the absence of fault precludes punishment, even though the act committed satisfies the statutory definition of an offense.
In criminal law, the capacity to be blamed is a primary precondition for punishment, so that not every harmful or dangerous act results in criminal sanctions. A person who cannot be blamed because he or she has not violated a criminal provision cannot be punished, even if that person is known to be of bad character, miserly, unwilling to help others, or highly negligent. Even where an individual has committed a criminal offense, punishment is not always justified. For instance, a child who plays with matches and ignites them on the wall of a neighbor’s house, thereby creating a public danger to property and persons as contemplated in Article 187 of the Criminal Code, cannot be held criminally responsible. Although the child’s act results in the burning of the neighbor’s house in the sense contemplated by Article 188 of the Criminal Code, the child cannot be subjected to criminal liability. Article 187 of the Criminal Code threatens with imprisonment anyone who intentionally causes fire, explosion, or flooding, with varying penalties depending on the danger caused, whereas Article 188 regulates penalties for similar acts committed negligently. This example illustrates that even when the elements of an offense are fulfilled, incapacity to be responsible may preclude the application of punishment.
The concept of fault as the core of criminal responsibility is further elaborated by legal scholars. Van Hammel characterizes fault in an offense as a psychological concept, namely the relationship between the perpetrator’s inner state and the realization of the elements of the offense through his or her conduct. Fault constitutes a form of responsibility in law (schuld is de verantwoordelijkheid rechtens). Simons adds that fault encompasses the presence of a particular mental state in the perpetrator and the relationship between that mental state and the act committed, in such a manner that the perpetrator may be reproached for his or her conduct. Accordingly, in order to affirm the existence of fault, it must be established that: (1) there is a particular mental state; and (2) there is a specific relationship between that mental state and the act committed (Saleh, 1983). With regard to child perpetrators who are still relatively young, Roeslan Saleh is of the view that in certain circumstances incapacity to be responsible must be based on Article 44 of the Criminal Code, as is the case for adults. In his opinion, youth alone is insufficient to justify incapacity to be responsible. However, children who commit criminal acts are generally not regarded as being at fault, because they do not yet fully understand or realize the meaning of their conduct. Children possess immature psychological characteristics, and their inner faculties are not yet fully developed, so they cannot be said to possess intent or negligence in the legal sense. Since one element of fault is not fulfilled, children are deemed not guilty; in line with the principle of no punishment without fault, children who are not of sufficient age are not fit to be punished. This situation reinforces the principle of nulla poena sine culpa as a primary guide in determining the limits of criminal responsibility.
By placing the principle of legality, the element of fault, and the capacity for responsibility as its main pillars, the criminal law system endeavors to ensure that punishment is applied in a proportional and just manner and in a way that respects human dignity, so that every imposition of punishment truly reflects responsibility that is legitimate and defensible both juridically and morally.

Theoretical Basis of Patient Autonomy
Patient autonomy occupies a central position in the medical relationship, because the patient’s right to determine the medical interventions received constitutes the legal basis for the legitimacy of any intervention on his or her body (Roihanah, 2019). The principle of autonomy is directly related to the patient’s capacity to make medical decisions consciously, from which arises the right to make medical decisions freely regarding treatment that concerns the patient personally (Umam, 2022). From this perspective, every medical intervention carried out without respect for patient autonomy has the potential to shift the patient from a subject who exercises sovereignty over his or her own body to an object of medical professional decision making.
Dworkin and several other philosophers position autonomy as a central pillar of the principle of justice and as the normative foundation of the practice of patient informed consent. Ronald Dworkin, John Rawls, Thomas Scanlon, and Robert P. Wolff understand autonomy as an integral component of the characteristics of principles of justice (Dworkin, 2015). In his article on liberalism, Dworkin does not explicitly employ the term autonomy, but in elaborating the element of equality in justice he emphasizes the necessity of equal respect for the autonomy of citizens. Discussions on informed consent and its rational basis essentially refer to respect for patient autonomy (Dworkin, 2015). In practice, the procedure of informed consent constitutes a concrete expression of the recognition of individual autonomy, because it requires the provision of adequate information, sufficient understanding, and freely given consent before any medical intervention is performed (Yohanes et al., 2022).
The conception of justice in John Rawls’s thought provides an additional theoretical framework for assessing how patient autonomy and rights should be guaranteed. Rawls formulates two principles of justice, namely equality of rights to basic liberties and the regulation of social and economic inequalities in such a way that they benefit all members of society. For Rawls, injustice arises when inequalities fail to generate benefits that can reasonably be perceived by all parties. In this regard, he employs the element of benefit as an indicator of injustice (Rawls, 1999). This element of benefit is in line with Gustav Radbruch’s formulation when discussing justice and the utility of law. According to Radbruch, utility is related to efforts to determine the content of law and the results of law by considering the feasibility of implementing legal norms and the consequences they produce. He refers to utility or purposiveness as one of the fundamental values of law, alongside justice and legal certainty: “……Alongside legal certainty, there are two other values: utility (purposiveness) and justice.” (Rawls, 1999). Thus, for both Rawls and Radbruch, the absence of benefit for the parties serves as a strong indicator of injustice, which renders the element of utility relevant in the assessment of justice and legal effectiveness.
Radbruch conceives of law as an instrument for the attainment of justice, which is operationalized through three core values, namely utility (purposiveness), justice, and legal certainty. Within this framework, law is not understood merely as a collection of positive rules, but as an instrument for realizing justice through the harmonious application of these three elements. Radbruch emphasizes that justice as the idea of law is realized through a balance among utility, justice, and legal certainty, so that all three must be considered proportionately when a legal event is evaluated. To analyze a case philosophically, Radbruch proposes a concept of law that encompasses the elements of utility, justice, and legal certainty (Radbruch, 1950). Through this approach, the assessment of the content of a case, the form of regulation, and its legal validity is directed toward ensuring that utility, justice, and legal certainty do not negate one another. Consequently, in evaluating cases involving patients, these three elements must be presented in a balanced manner so that justice as the idea of law can be genuinely actualized.
The element of utility within this conceptual framework demonstrates the close connection between individual rights and freedom and positions rights as an essential foundation for realizing justice for patients. Utility linked to access to individual rights, particularly the right to self-determination, shows that freedom is an essential component of the human person as a legal subject. Chandradiningrum (2015) affirms that patients are legal subjects who possess autonomy to make medical decisions concerning themselves, as long as they have the capacity to provide valid consent. Therefore, discussions of justice for patients are invariably and closely related to discussions of patient rights and freedoms. Justice cannot be understood as if it were detached from the rights inherent in human beings. Although justice belongs to the realm of philosophy and contains an abstract dimension, efforts to achieve it essentially constitute an attempt to uphold human rights inherent in every individual as a legal subject. Thus, the formulation and implementation of justice for patients require the recognition and advancement of fundamental rights and individual freedoms, particularly patient autonomy in making medical decisions concerning their bodies and lives.
By interlinking autonomy, rights, utility, justice, and legal certainty within a single coherent framework of thought, the study of patient autonomy and informed consent is expected to generate normative formulations and practical applications that respect human dignity and at the same time provide tangible legal protection in every medical intervention (Trihastuti et al., 2020).

Criminalization of Patient Autonomy Violations
The imposition of criminal sanctions for violations of patient autonomy depends on two principal prerequisites, namely the classification of the act as a criminal offense and the presence of criminal responsibility on the part of the perpetrator, which in medical practice is often assessed through the existence or absence of the patient’s consent. Sentencing is essentially the process of determining and imposing sanctions on a person who has committed a crime (rechtsdelict) or a violation (wetsdelict), and is therefore understood in criminal law as the stage of affirming and enforcing sanctions (Zaini, 2019). In cases involving violations of patient autonomy, criminal punishment rests on two fundamental considerations. First, there must be recognition that a violation of patient autonomy can be constructed as a criminal act. Second, there must be a perpetrator who can, in juridical terms, be held criminally responsible for that act. From a juridical perspective, patient autonomy is assessed through the consent given by the patient. Several scholars reduce this consent to the notion of approval of a medical intervention. Approval of a medical intervention is positioned as a decision produced at the pre-implementation stage of the informed consent process (Yohanes et al., 2022). Accordingly, the criminalization of violations of patient autonomy is closely tied to the existence of the patient’s consent, which serves as a key criterion for determining the legality of medical interventions within the legal framework (Roihanah, 2019).
To date, there is no regulation that explicitly and unequivocally formulates criminal offenses related to violations of the principle of patient autonomy, whether autonomy is understood as consent to a medical intervention in a narrow sense or as an ongoing dialogical process. When the principle of autonomy is understood simply as the patient’s act of decision making embodied in consent to a medical intervention, violations of this principle have not yet resulted in the formulation of a specific offense that directly regulates infringements of patient autonomy. This is all the more so if autonomy is conceived broadly as a temporal, dialogical process, since there is still no provision that clearly classifies its violation as a criminal act. As a result, whether understood in a narrow or broad sense, patient autonomy has not yet received explicit criminal law protection, and violations of this principle are not clearly accommodated within the current sentencing framework.
This ambiguity is reflected in the Medical Practice Act and the Health Act, which do not yet provide explicit regulation of the protection of the principle of patient autonomy from a criminal law perspective. Article 79 of the Medical Practice Act does stipulate that violations of professional standards and standard operating procedures (SOP) constitute criminal acts that may be sanctioned with fines or imprisonment. A crucial issue nevertheless arises, namely whether informed consent is included within professional standards and SOPs, given that what has generally been formulated to date are standards for disease management rather than explicit standards regarding consent to medical interventions (Trihastuti et al., 2020). Article 79 of Law No. 29 of 2004 prescribes a maximum penalty of one year of imprisonment or a fine of up to Rp50,000,000.00 for physicians or dentists who intentionally fail to display a nameplate as required by Article 41 paragraph (1), fail to prepare medical records as stipulated in Article 46 paragraph (1), or fail to fulfill their obligations as formulated in Article 51 letters a through e. The lack of clarity regarding the position of informed consent within the framework of professional standards creates uncertainty as to the effectiveness of Article 79 as a legal basis for the criminalization of violations of patient autonomy.
Article 51 of Law No. 29 of 2004 itself sets out the ethical and professional obligations that must be observed by physicians and dentists. This provision requires that, in the practice of medicine, physicians and dentists provide medical services in accordance with professional standards, standard operating procedures, and the medical needs of patients; refer patients to other medical personnel with greater expertise when they are unable to carry out examination or treatment; maintain the confidentiality of all information obtained about patients, including after the patient has died; provide emergency assistance on humanitarian grounds, unless it is certain that another competent party is able and authorized to provide such assistance; and continuously update their knowledge and keep abreast of developments in medical or dental science. These obligations delineate an ethical framework oriented toward professionalism, respect for confidentiality, humanitarian concern, and the continuous development of scientific competence, although they do not yet explicitly affirm violations of patient autonomy as a distinct criminal offense.
In the common law tradition, violations of the principle of patient autonomy are treated more decisively, because medical interventions carried out without valid consent are understood as a form of criminal wrongdoing. A number of legal scholars argue that medical interventions undertaken without the patient’s valid consent can be classified as battery in legal terms, thereby enabling both civil and criminal liability. Within such a construction, violations of the principle of autonomy, including those that do not result in physical injury, may be regarded as criminal acts.
From the standpoint of criminal law, violations of the principle of autonomy encompass events that do not result in physical harm as well as those that cause physical injury. Both types of events may be classified as criminal acts to the extent that there is a violation of the patient’s autonomous rights. Nevertheless, in Indonesian practice, the provisions commonly used to prosecute perpetrators of medical malpractice tend to refer to general provisions in the Criminal Code (KUHP), such as Articles 359, 360, and 361. Several commentators, including Damayanti and Zakaria (2015), have argued that these provisions are relevant to criminal liability in cases of medical malpractice. Similar views are advanced by Diputra and Griadhi, who link the criminal responsibility of physicians to Article 90, Article 359, Article 360 paragraphs (1) and (2), and Article 361 of the Criminal Code. However, these provisions do not in fact have a direct causal connection to the unlawfulness arising from violations of patient autonomy, because they focus primarily on physical consequences in the form of injury or death. Establishing a causal relationship is crucial for determining the element of unlawfulness, which then serves as the basis for criminal responsibility, whereas violations of autonomy are often primarily non-physical in nature.
The principle of patient autonomy has developed in societies that accord a prominent place to individualism and are grounded in the maxim do no harm. In such social environments, demands for respect for autonomy find broad space for expression, because medical interventions that disregard the patient’s consent are viewed as violations of the fundamental principle of avoiding harm. The analytical approach to medical cases involving violations of autonomy necessarily differs from that applied to cases of pure malpractice. In cases concerning autonomy, the focus lies on the quality of communication between the patient or family and the physician, as embodied in the mechanism of informed consent regarding the proposed intervention and its attendant risks (Roihanah, 2019). By contrast, medical malpractice emphasizes the element of error in the performance of medical interventions that deviate from the standards of medical science, professional standards, or standard operating procedures. These three standards rest upon medical ethics as their principal point of reference. Accordingly, violations of the principle of autonomy and medical malpractice are both intertwined with medical ethics as the normative foundation for professional standards and health care procedures.
The degree of harm in violations of the principle of patient autonomy cannot simply be equated with the harm arising from medical errors of a physical nature. In cases involving violations of autonomy, for example where a patient is not asked for consent, the consequences may not take the form of physical injury, but the patient may experience psychological distress or other significant non-physical harms. By contrast, in cases where surgical scissors or other medical instruments are left inside the patient’s body after surgery, incorrect medication is administered, or an operative procedure is performed negligently, physical harm occurs directly. Although the form and impact of these events differ, both types of incidents result in harm to the patient. In this sense, both violations of autonomy and technical medical errors may give rise to tangible losses that warrant serious legal attention and a proportionate legal response.
Up to now, approaches to medical violations have often failed to begin from an understanding of the ontological dimensions of the various disciplines involved. From the standpoint of ethical theory, ethics is essentially composed of three layers, namely meta-ethics, normative ethics, and practical ethics. Based on this distinction, bioethics can be situated as a form of applied ethics that is directly related to health services. The principle of patient autonomy is substantively part of biomedical ethics and should be firmly upheld by the medical profession. Beauchamp and Childress (2022) classify bioethics into four main principles, namely autonomy, beneficence, non-maleficence, and justice. These four principles constitute a moral framework that guides health practice, such that the disregard of patient autonomy represents a deviation from one of the principal pillars of bioethics.
Feinberg offers another perspective by proposing that issues of patient autonomy should be formulated within the category of prohibitory norms as a basis for effective legal protection. In his view, the theory of consent to medical treatment, as implemented through informed consent, is rooted in a prohibitory norm, namely the prohibition against intervention without consent (Yohanes et al., 2022). This prohibitory norm can serve as a foundation for regulating violations of the principle of autonomy. The realization of the principle of autonomy should not be confined to the relationship between physician and patient as regulated in the Medical Practice Act, but should also extend to other health professionals, including nurses. In practice, hospital services involve cooperation among physicians, nurses, and other health personnel, including in processes of dialogue and communication with patients. In cases of negligence, the involvement of nurses in the provision of services is often examined, which indicates that physicians’ standard operating procedures are closely linked to the role of nurses. Therefore, the regulation of the principle of autonomy should ideally encompass all health personnel in an integrated manner, so that the protection of patients’ rights is realized comprehensively in health care practice (Simon, 2020).
In the common law system, the protection of patient autonomy is regarded as part of the protection of fundamental rights that is afforded at the highest possible level. Taking this system as a reference point, criminal offenses relating to violations of the principle of autonomy ought to be clearly formulated as crimes, including with respect to health personnel who perform medical or nursing interventions without the patient’s consent, whether or not such interventions result in physical injury. Clear formulation of such offenses would provide a robust basis for establishing criminal responsibility for conduct that disregards patient autonomy.
By integrating ethical, juridical, and theoretical approaches, the criminalization of violations of the principle of patient autonomy can be expected to be formulated explicitly in positive law, so that a proper balance may be achieved between the protection of patient rights, legal certainty for health professionals, and the realization of justice in medical practice.

Patient Autonomy and the Limits of Health Worker Paternalism in Therapeutic Contracts under Indonesian Positive Law
The regulation of patient autonomy and the limits of health care professionals’ paternalism within therapeutic contracts under Indonesian positive law rests on the legal relationship between patients and health care providers, which is constructed as a civil relationship and at the same time characterized by ethical and administrative dimensions. A therapeutic contract is essentially understood as an agreement between the patient and the physician (or other authorized health care professional) concerning the provision of medical services, which is subject to the general provisions on agreements in the Indonesian Civil Code (KUH Perdata), particularly Article 1313 and Article 1320 on the conditions for the validity of agreements. Within this framework, patient autonomy is reflected in the freedom of will (vrije wil) to accept or refuse medical interventions, whereas the paternalism of health care professionals is manifested in professional decisions taken in the interest of the patient’s health. Indonesian positive law seeks to balance these two interests so that respect for patients’ rights does not eliminate the professional role of health care providers in safeguarding the patient’s life and health.
From a normative perspective, patient autonomy obtains a juridical foundation in several statutes, in particular Law Number 36 of 2009 on Health, Law Number 29 of 2004 on Medical Practice, and Law Number 44 of 2009 on Hospitals. The Health Law affirms the patient’s right to complete and honest information regarding diagnosis, the nature of medical interventions, alternative measures, risks, and prognosis, so that the patient has an adequate knowledge base prior to giving consent (Trihastuti et al., 2020). The Medical Practice Law obliges physicians to conduct their practice in accordance with professional standards and standard operating procedures, which include the duty to provide explanations and to obtain consent for medical interventions. At the technical level, this right to autonomy is realized through the mechanism of informed consent, whether written or oral, which serves as a precondition for the validity of medical interventions. Thus, positive legal norms explicitly recognize the patient as a subject who is entitled to determine the interventions performed on his or her own person after receiving appropriate information (Sosiawan et al., 2023).
In Indonesian positive law, therapeutic contracts are not always formulated in written form, but their existence can be proven through a series of factual actions, such as the patient seeking treatment, the health care provider conducting anamnesis, physical examination, diagnosis, and proposing therapeutic measures. Doctrinally, the therapeutic contract is classified as an inspanningsverbintenis (obligation of effort), rather than a resultaatsverbintenis (obligation of result), such that the obligation of the health care professional is to make the best possible medical efforts in accordance with applicable standards, without guaranteeing a cure. Within this construction, patient autonomy is present at the pre-contractual stage and during the performance of the agreement, when the patient is afforded the freedom to consent to, refuse, or discontinue medical interventions. The absence of valid consent has the potential to give rise to violations of rights, which may have civil implications (breach of contract or tort), administrative consequences (professional disciplinary sanctions), and, in certain circumstances, criminal liability. Patient autonomy is therefore not merely an ethical issue, but entails concrete juridical consequences within the structure of the therapeutic contract (Sacharissa, 2020).
The paternalism of health care professionals in the therapeutic contract arises when physicians or other health care providers assume part of the decision-making process on the basis of protecting the patient’s best interests (Roihanah, 2019). In classical medical ethics doctrine, paternalism is viewed as a justification for health care professionals to decide in the “best interests” of the patient, even in the absence of the patient’s full consent. However, within the framework of Indonesian positive law, particularly in light of the strengthening of human rights principles and individual autonomy, the scope for paternalism has become more limited. Paternalism can only be justified in specific circumstances, for example in life-threatening emergencies where the patient is unable to express his or her will and no lawful representative is available to provide consent within a reasonable time. In such conditions, the physician may perform medical interventions without explicit informed consent in order to prevent greater harm, provided that the physician adheres to professional standards and can justify the intervention ethically and legally (Trihastuti et al., 2020).
The boundaries of paternalism in therapeutic contracts are delineated through a number of legal and ethical principles that have been incorporated into Indonesian positive law. First, the principle of respect for human dignity, which implies that the patient’s body and life may not be treated as mere objects of medical intervention without a valid basis of consent. Second, the principle of subsidiarity, according to which intervention without consent may only be justified if no other alternative that better respects patient autonomy is available and if it is undertaken to prevent serious harm. Third, the principle of proportionality, which requires that paternalistic interventions be limited to what is medically necessary, non-excessive, and aligned with the objective of saving life or preventing severe disability. Fourth, the principle of accountability, which obliges health care professionals to justify, in professional, ethical, and juridical terms, any action that deviates from normal informed consent procedures (Yohanes et al., 2022). In this way, paternalism is not abolished, but is subjected to strict control so that it does not degenerate into a violation of patients’ rights.
Normatively, the regulation of patient autonomy and the limits of health care professionals’ paternalism in therapeutic contracts under Indonesian positive law still exhibits room for further development, particularly with respect to criminalization and the formulation of specific sanctions for violations that relate purely to the dimension of autonomy without resulting in physical harm. Nevertheless, the existing framework established by health law, medical practice law, hospital law, professional ethical codes, and general principles of contract law already provides a sufficiently robust juridical foundation for positioning patients as sovereign subjects and health care professionals as responsible experts. The refinement of regulations, for example through clearer formulations of the legal consequences of violating informed consent and more precise delineation of the scope of paternalistic authority, is expected to strengthen legal protection for patients while simultaneously providing legal certainty for health care professionals in implementing therapeutic contracts in a professional and just manner.
CONCLUSION
The therapeutic contract in health care services positions the patient simultaneously as an ill individual and as a legal subject who holds rights to information and to self-determination, so that patient autonomy ought to constitute the foundation of every medical intervention. Positive law has recognized patient autonomy through the regulation of informed consent and the principle of obligation of effort, yet it has not provided criminal provisions that explicitly criminalize violations of consent to medical treatment, particularly when the harm suffered is non-physical in nature. On the other hand, the principle of legality, the principle of no punishment without fault, and the requirement of criminal capacity restrict punishment to perpetrators who may lawfully be held blameworthy, while paternalism on the part of health care professionals remains permissible to a limited extent in emergency situations for the purpose of protecting patient safety. This situation creates a gap between ethical protection and juridical protection of patient autonomy, such that patients remain vulnerable to the dominance of professional decision making that does not always reflect free and informed consent.
The absence of clear criminal regulation regarding violations of patient autonomy results in the protection of patients’ rights relying primarily on civil, ethical, and administrative instruments, whose coercive power and deterrent effect are relatively limited and therefore do not fully prevent excessive paternalistic practices. This has implications for the persistence of asymmetrical relationships in medical practice, in which the quality of communication, transparency of information, and documentation of informed consent are often treated as procedural formalities rather than as instruments for recognizing the dignity and freedom of the patient. From the perspective of law enforcement, legal authorities tend to rely on general provisions of the criminal code that are oriented toward physical harm, with the result that non-physical violations of autonomy are difficult to recognize as unlawful acts warranting criminal sanctions. Consequently, the legal objectives of justice, utility, and legal certainty for both patients and health care professionals have not yet been achieved in a balanced manner.
It is necessary to formulate normative provisions that explicitly classify medical interventions without valid consent as prohibited acts carrying proportionate criminal consequences, accompanied by a clear affirmation that informed consent constitutes an integral part of professional standards and standard operating procedures for all health care professionals, not only physicians. The legislature and professional organizations need to develop detailed technical guidelines concerning procedures for communication, documentation, and evaluation of consent to medical treatment, and to incorporate the dimensions of bioethics, particularly the principles of autonomy, beneficence, non-maleficence, and justice, into everyday standards of practice. At the hospital level, it is essential to cultivate a clinical culture that promotes egalitarian dialogue between health care professionals and patients, provides continuous training in medical communication, and establishes accessible mechanisms for complaints and mediation, so that violations of autonomy can be prevented from the outset and, when they do occur, can be addressed through ethical, civil, and criminal avenues in a coordinated manner.  
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